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Understanding the Importance and Implications of
Guardianships and Conservatorships

Often in estate planning, attorneys present the ade

guardianship and/or conservatorship as a bad thing
something to be avoided. In a perfect world, weladou Z/ -
move through our lives from cradle to grave without A(D‘”‘”"“‘” ‘"’”W”q"'
such things as guardianships and conservatorships
But in order to achieve this perfect world, we have Attorneys and Counselors at Law
do advance planning to provide for our own caneaf Anné Desormier-Cartwright
become impaired or incapacitated, and we need 480 Maplewood Drive Suite 3
trustworthy, responsible and financially astute ifgm Jupiter, FL 33458
members who are willing and able to assist us. For p. (561) 694-7827
some people, these "perfect world" conditions do I3(561)74576450

. www.adclaw.net annedc@adclaw.net
exist. However, for many others, they do not.

Increasingly, attorneys run into the following sitions:

1. Seniors come to us, often brought by their childvenhildren-in-law, when mental incapacity
has set in, and although they appear to have gidimd able family members who can take caj
of them, assist with making personal care anddjwacisions, or manage their finances, the
seniors do not have the necessary delegation daotanmeplace to empower these helpers as
their agents.

2. Seniors have documents in place, but the peopledanre dead or no longer available, willing
or appropriate to serve.

3. The people who the senior trusted and anticipat@advbe appropriate have become exploitiv
and abusive to them.

4. Seniors have been conned into paying for, or aggete pay for, fraudulent products and/or
services.

Elder abuse in its many forms - including fraudumgcrupulous "vendors," financial exploitation, and
physical or emotional abuse by "friends" and re&si- is a huge problem in the United States. dpet
is being exposed in the 21st century much likedchiluse and spousal abuse came into public view i
began to receive legislative solutions during dte ROth century.

Crisis Situations
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Another increasingly common situation is where sendo not have agent-delegation planning in place
and end up in a medical or living condition crigisere they are putting themselves or others at risk
Loyal family members and friends are very conceyibed nobody has the power to assist once they
learn what needs to be done.

Alternatively, seniors may have excellent voluntdeyegation planning in place, but the seniors are
noncompliant about what they now need to do foir then safety and care. For example, they may need
to live in an assisted living community or nursimgme, but they voluntarily check themselves out anE
depart. They are free to make their own decisienen though imprudent or unsafe, so they can walK
right out and put themselves in danger. If theyehaecess to an automobile, they put the generdicpulp
at risk as well.

Adult Protective Services

In emergencies, where the seniors are unwillingptmperate and their intransigence is putting
themselves or others at risk, often the first shuld be to Adult Protective Services (APS). APS i
state agency, typically within the department afrftan services" or "social services" of the particul
state. APS generally will appoint a social workeother staff person to investigate, perhaps vatal
police in order to gain access to the senior amy @mo the home.

Seeking Court Protection
Whether or not Adult Protective Services gets imed| and whether or not the case is an emergency or
just a situation where the senior needs help andtisvilling or able to sign voluntary agent-delega

documents, the solution is often a guardianshigarabnservatorship over the senior, if he or skets
the applicable standards of incapacity. (Less coniynavhere mental illness other than dementiaés th
apparent cause, "involuntary commitment” may beess&ry to place the senior is a hospital psychiatri
ward for analysis.)

Guardianship
Terminology varies from state to state, but in gahguardianship (sometimes called "guardianship ¢
the person") applies to probate court appointméatfmuciary ("guardian”) to make decisions in aed

to the protected person's personal care. The peat@erson may be called a "ward" under some stat
laws, but that term is being phased out as unféerd guardian generally does not have contrahef

protected person's finances, although state laWeospecific terms of the guardianship may autleoriz
the guardian to hold small amounts of the proteptadon's funds if no conservator has been appbinte
and the protected person does not have a durablers attorney.
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Conservatorship

Conservatorship refers to probate court appointrokatfiduciary ("conservator”) to administer the
finances and assets of the protected person. le states, conservatorship may be called "guardiangh
of the estate.” Conservatorship is much like tresite, although the powers of and restrictionshen t
conservator are defined by statute and regulatasher than a voluntary trust agreement or trust
declaration, and are typically are much less fliexiban the powers authorized for trustees.
Conservatorships are also analogous to durablersmf@ttorney. However, one of the key differences
between conservatorships, trusts and durable patatsorney is that conservatorships are court-
supervised and directly accountable to the couis.dommon for conservators to be required byestat
law and regulations to account annually to the atelcourt. Such accounting needs to be accuraite to




penny.

Conservatorship is also similar to a decedent’bgimestate administration. Like a probate Personal
Representative or Executor (except where a decsdeilitwaives bond), a Conservator may be requi
by law to obtain a probate bond through an insweamenpany to insure his or her fidelity to proper
administration of the protected person's assetsraaane. The costs of the probate bond and of the
administration come out of the assets of the pteteperson. The amount of coverage of the bonetis
by the court to cover the assets under the consgivadministration, and may cost anywhere frost ju
under $1,000 per year to considerably more. Thbgieojudge may have the authority to waive the
probate bond requirement under certain circumstrsteh as where the spouse is the conservator &
is the primary devisee under the protected persalt!s

A conservator does not have plenary power to daeviea financial transactions he or she feels are
warranted. For example, a conservator needs speoifirt authorization to sell real estate in mestes.

Compensation of Fiduciaries
In most circumstances, the fiduciary is entitledresasonable compensation.” Reasonable compensg
often is based on a list of criteria such as tmetspent, lost opportunity to do other work that th

fiduciary normally does, difficulty of the work,@tUnlike provisions under some state probate céute$

Personal Representatives of decedents' estatessnedde fees for a conservator or guardian are not
related to a percentage of the value of the preteperson's assets that the fiduciary manages.

Imposing Minimum Restrictions

For a guardian and/or conservator of an adultptbbate code generally imposes a standard that the
protected person's rights are to be removed tonthenum degree necessary to protect him or hess T}
is because the removal of personal rights andtyili®r the court is analogous to a civil form of
imprisonment. Where a protected person is capdbieaking some kinds of decisions safely and
prudently in regard to his or her living conditioeare, or finances, the theory is that his orrlgts to
make such decisions should be preserved as lopgsatble. On a practical level, keeping seniors
involved in their care and financial decisions disetps to keep them engaged with life, reality, and
higher mental functions, so this legal construateisy consistent with practical experience in casieg
for seniors who are in a process of deterioratiegtal capacity. There is a growing movement
nationwide to maximize decision-making by adultsoveine under guardianship and/or conservatorsh

Maximizing the decision-making by protected persces make it more difficult for the fiduciary, senc
he or she is not able to make unilateral decisimdmsre the protected person retains decision-making
power. How this works out in practice depends yauch on the personalities of the protected persor
and fiduciary. When circumstances are such thatmed decision-making by the protected person
unduly hampers the process of making or implemgntgeded decisions, the fiduciary can file to abt
guidance or an order of the court.

Conclusion

Although attorneys correctly advise clients to plamavoid unnecessary guardianship and
conservatorship, there are many situations wheaedganship and/or conservatorship are appropriatg
and very beneficial. Court supervision in difficaises can be beneficial to impose financial
accountability and to bring about sound decisi@nghe care of a protected person. Examples areewl
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the protected person is unwilling to comply witrctlo's orders or other considerations that are
important for the safety of the protected persah @hers. Under modern guardianship and
conservatorship theory, courts impose the minimestrictions on protected persons that are needed
accomplish the personal safety and prudent finhn@@agement that are the goals of these court-
supervised protective measures.

If you have any questions or would like to discigssies raised in this newsletter in more detaglapé
feel free to contact our office.

To comply with the U.S. Treasury regulations, we must inform you that (i) any U.S. federal tax advice contained in this newsletter
was not intended or written to be used, and cannot be used, by any person for the purpose of avoiding U.S. federal tax penalties
that may be imposed on such person and (ii) each taxpayer should seek advice from their tax advisor based on the taxpayer's
particular circumstances.




